CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 September 27, 1995

Third Supplement to Memorandum 95-43

Unfair Competition: Draft of Tentative Recommendation
(Comments from CDAA and others)

Attached to this supplement are three letters commenting on the staff draft
statute in Memorandum 95-43. The letters are reproduced in the Exhibit:

pp.

1. Thomas A. Papageorge, California District Attorneys Association
Consumer Protection Committee (CDAA). . ........ . ... . ... ... 1
2. Jan T. Chilton, Severson & Werson, San Francisco. ... ............ 11
3. S.Chandler Visher, San Francisco . ........................... 16

At the meeting, the staff will draw the Commission’s attention to the points
made in these letters as the Commission reviews the draft statute. A brief
overview is presented below, along with a limited amount of staff commentary.

CDAA Letter (Exhibit pp. 1-10)

Relation of public to private actions. The CDAA letter analogizes actions by
public prosecutors in the unfair competition area to criminal prosecutions and
concludes, consistently, that private actions for restitution should be given the
same subordinate status given actions for restitution by victims of criminal acts.
(See Exhibit pp. 2-6 passim.) This argument makes sense in the abstract, but the
staff is not clear that the analogy applies with equal force to civil enforcement
and particularly with regard to actions for restitution on behalf of the injured
class, the same injured class that the private plaintiff seeks restitution for in the
form of an action on behalf of the general public. As we know, the public
prosecutor’s interests are not necessarily the same as the interests of the injured
class entitled to restitution. This is not a simple issue, but if possible, the staff
would like to focus on the overlap in representation of the injured class with
respect to restitution. Perhaps the resolution of the issues raised by CDAA will
come from refining the statute to apply to restitution. (This approach is not
without risks, however, since if special burdens are placed on public prosecutors
seeking restitution, the statute could create pressure to seek civil penalties
instead of restitution.)



Draft Section 385.10(d). Definition of “representative cause of action.” This
definition should apply to both public and private plaintiffs. The CDAA would
limit this definition to private parties. (See Exhibit pp. 2-3, 8.) The staff note to
draft Section 385.20 on page 2 of the draft statute recognized the technical
problem in that public prosecutors bring actions “in the name of the people of the
State of California.” The section does need work to clarify its application. If the
Commission adopts the approach suggested in the draft statute, then the staff
suggests revising this definition as follows:

(d) “Representative cause of action” means a cause of action on
behalf of the general public under Section 17204 or 17535 of the

Business and Professions Code, and includes a cause of action
brought by a public prosecutor.

This definition would avoid limiting the term where it is intended to apply to
both public and private plaintiffs. Where a provision in the draft statute is
limited to private plaintiffs, the specific section so provides.

Draft Section 385.34. Binding effect of representative action. The CDAA would
limit the binding effect of a prior representative action to later actions brought by
private plaintiffs. (See Exhibit 3-5, 9.) This proposal is part of the general approach
of giving public prosecutor actions a higher status than representative actions by
private plaintiffs, based in part on the broader relief available in public
prosecutor actions.

Draft Section 385.40. Priority between public prosecutor and private plaintiff. The
CDAA argues for a higher priority for public prosecutors than is provided in the
draft section. (See Exhibit pp. 5-7.) CDAA proposes that private actions be stayed
upon application of a public prosecutor until conclusion of the public action.

Letter from Jan T. Chilton (Exhibit pp. 11-15)
Mr. Chilton finds the draft to be an improvement over prior proposals and
makes quite a few suggestions for clarification and supplementation:

(1) “Adequate legal representative” and “conflict of interest” in draft
Section 385.22 should be clarified to provide needed guidance to the
courts. Is discovery available on these issues? (Exhibit p. 11-12, item
2a-C.)

(2) Should the statute provide for tolling of individual claims while the
representative action is pending? (Exhibit p. 12, item 2d.)

(3) Clarify that the statute no longer applies once an action is no longer a
“representative action.” (Exhibit p. 12, item 3.)
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(4)
()

(6)

(7)

(8)

(9)

(10)
(11)

(12)

What rules should apply to appellate review? (Exhibit p. 13, item 4.)
The staff believes this is worth clarifying in the statute.

Specify whether plaintiff can obtain ruling on merits before
preconditions to representative action are established. (Exhibit p. 13,
item 5.) The staff believes this is worth clarifying in the statute.

Statutory notices should be coordinated with other statutes. (Exhibit
p. 13, item 6.) This can probably be handled in by language in the
Comment.

Public prosecutors should be required to file similar notices to avoid
duplicate filings and inform the public, and should be subject to the
same findings requirements. (Exhibit p. 13-14, items 7 & 9.)

Don’t apply notice and findings requirements where judgment
entered after a trial. (Exhibit p. 14, item 8.) The staff does not believe
this would be consistent with the intent of the statute. A trial is not a
guarantee that the representative action standards will be met.
Perhaps if the case goes to trial, the notice should be given to
interested parties at that time, instead of 45 days before entry, as
provided in the draft.

Even the playing field by precluding individuals from claiming
benefits of collateral estoppel arising from the representative action.
(Exhibit p. 14, item 10.) The staff believes this is counter to existing
case law, although that does not prevent adopting the suggested
approach as a statutory rule. Mr. Chilton would keep some version of
the res judicata rule. (Exhibit p. 15, postscript.)

Delete the special res judicata rule in Section 385.36. (Exhibit p. 14,
item 11.)

Mr. Chilton finds that draft Section 385.40 “unduly favors public
prosecutors.” (Exhibit p. 14-15, item 12.)

Coordinate the language of Section 385.42 with Code of Civil
Procedure Section 1021.5. (Exhibit p. 15, item 13.) The staff agrees
that more work needs to be done in this vein. Mr. Chilton disagrees
with the policy of this section and would erect greater hurdles to
attorney’s fees awards.

Letter from S. Chandler Visher (Exhibit pp. 16-18)

Mr.

1)

()

Visher raises a number of issues and suggests several revisions:

Coordinate cases involving public-private conflict by limiting the
private plaintiff’s interest to the restitution issue, rather than staying
the private representative action. (Exhibit p. 16.)

Provisions on notice and required findings are cumbersome and
“should be optional when one of the parties wants the preclusive
effect they provide.” (Exhibit p. 17.)
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(3)

(4)
()

(6)

The requirement that the defendant give notice of similar actions
should be expanded to cover new cases filed after the instant case, not
just cases pending when the notice is first required to be given.
(Exhibit p. 17.)

Like Mr. Chilton, Mr. Visher suggests adopting class action standards
for adequate legal representatives. (Exhibit p. 18.)

If the stay provision is mandatory, then the rule on binding effect
should apply to public prosecutor cases only if “there has been an
order of restitution and the court has made a finding that a private
action seeking damages and restitution would likely not have
obtained more restitution damages for the class.” (Exhibit p. 18.)

Mr. Visher has doubts that the proposed register will be effectively
maintained unless it is limited to larger cases. (Exhibit p. 18.)

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Colin W, Wied, Chairpmrson

Stan Ulrien, Assistant Exeoutive Secretary
‘California Law Reviaion Commiggion

4000 Middletield Road, Suite D-2

PFalo Alto, California 94303-47319

Re: Study B~700 ~- Unfair Competition
Dear Chairperson Wied, Mr. Ulrich and Members:

I write once again on behalft of the California Digtriet Attornays
Amsociation Consumer Protection Committes, as well as my own
office, to provide further information on the views of publio
senforcement officials regarding the Commiccion staff's September
8 draft tentative recommendation on the unfair competition
statute. The views of doxenr of district attorneys, alty
attornays and deputy attorncys gensral in our membership are
incorporated here,

once again we thank the Cosmission and staff for your kind
considaration of the viaws of the law anforcement copmunity in
this regard. Ve hava a consansus on a few proposed amendments to
the September § draft, and these follow.

Backaround to Prouoged Anandmants

Changes o the unfair competition statute are of vital concern to
avary California prosecutor’s office. More than simply another
private remedy, Bus. & Prof., Baotion 17200 is California's

"Little FIC Act®™ —- the principal law enforcement tool umed by
California prosacutors to protect the public from unfair and

deceptive busineas practices. Sge PACDIQ v, Natiomal Agsociation
of Renltors (1981) 130 Cal.App.3d 459; People v, Pecific Land
RBESAXCH (1977) 21 Cal.3d 483,

In consumor fraud and antitrust enforceament, Bection 17200 is
mora inportant to us than the Penal Coda. We appraeciata your
afforts to avoid hampering leqitimate lav enforcement uces of
this statute, which has leﬂ:g' California so well. over the years.

1 . " 201 N, Mguerca Birest
S 1600
Loz Angeiss, CA 20012
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As ve indicated in our lotter of June 2€, tha issuqe of standing
to represent the "iunnral public® (gee Section 17204), ana the
relatad issus of 7 nality in the contaext of public an2 private
litigation, merit the at ion of the Commission, even though
Problems in thie arem arise infrequently. Wa believe this
claritication can be achieved through careful draftsasnship, and
we applaud the efforts of the staff in this regard. The
Septanber 8 Staff Draft Tentative Recommondotion greatly advances
the discussion ana we agrec with much or its approach.

Howevar, we beliqve it is important to distinquish more clearly
betwesh public lew enforcement actions -~ vwhich are brought in
the name of the People of tha Btate of California -- and private
actions brought by private peracns acting aon bshalf of themselver
end the “general pubiic.”

Law enforcement Aotions. under Saction 17200 are brought by the
State of California In its eovarcign capacity; thama actions
sarve nnn{ of the same functions {including deterrcnce,
punishsent and restitution) ae criminal presecutions undar

the Panal code. :

Private actions under gection 17200 take two formu: Bame

quch suits are brought by a single plaintiff to cbtain an
injunction or racovery for the plaintiff's individual loss.
Others -- tha "guneral publio® actiens the staff has titled
"representative actions® -- geak injunctions and restitution for
many individuals.

The vast majority of the cases vhich have caused concern are the

"follow-en" Issmuits on behalf of the "general public,s
usually following pubddg actions that defendants hoped would be
conclusive. On the:athar hand, we are unoble to identify a
single cane of a "foITOw-on™ lav enforcement action inpeding a
lagitinate private action on behalf of the general public,
Indeed, public prosecutors agsentially naver apend scarce
resources by challenging a tice that hes already been
litigated apa stoppoad. Al we address that pogaibility in
our proposal, the:difference in ths pattern of problems here ic
Yot ancther reason for different treatpnent of tha public and
private actioqs.

Thore are three aspects of the current draft recommendation for
which ve would ruggest amendments: {1} the definition of
"ropresentative action;® () the res judicata provigion, and (3)
the publig/private priority provision.

Refining “Rapzossptative Actigpgn
T:e prosent araft defines the tern "raprogentative action® which

key throughout the:beiance of the taxt. "Represantative
action® means "a cause-of action on behalf of the genersl public
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P. 24

under Section 17204 or 17535 (Section 385.10(d).) This
definition may cause confusion for those not familiar with the
distinction between these “general public" actions and actioms:
brought in the name of the People by prosecutors,

California public prosecutors do not bring "representative
actiong® as tha staff hag defined them, or indeed at all.

Rather, California prosecutors bring only

in the name of the sovereign, the People of the State of
California, under the first clause of Section 17204 (see algo
Section 17206(a}). Prosacutors do not act in a "representative"
capacity (in the sense meant by the staff) but only as counsel
for the Pgople as sovereign (gee algo Penal Code sec. 684). Thus
to our knowledge prosecutors have hever brought actions under the
"genaral public® clause of Section 17204 that is the real issue
before the Commigsion,

To be sure, injunctive relief and restitution/disgorgement can be
obtained by both parties {the Pecple and a private plaintifs
acting in a representative capacity). And we are proposing means
¢f addressing sach kind of case. But to avoid potential
confusion and ambiguity, it would be best to differentiate
clearly batwsen privata "general public* actions and publig
"Pacple" actions. This can be accomplished easily by inserting
the term "private" in Sec. 385.10(d) and elsevhers, as we have
proposed in the attached draft revisions.

Bes Judicata Provision

The pressnt draft recommendation includes a res judicata
Provision, Section 38%.34 (binding effect of reprasentative
action), which declares the datermination of a "representative
action" to be "binding and conclugive on all persons.™ This
prngo-al attempts a single rule for aili public and private
actioc

ne in this context, although Prof. Pellmeth recomuended
a4 two-part rule distinguishing public and private cases.

We share the staff's desire for gsimplicity and bravity, but the
combined rule in its present form is likely to cause confusiocn.

if by use of "rapresentative cause of action on beshalf of the
general public" the stagf ig Proposing to bind gply those actions
using the "general public standing provision of Sections 17204
and 17538, then this provision will only apply to privata
litigants, as prosecutors never use the “ganeral public" standing
provision. 1If this is so, it should be clarified.

However, if this version of Section 385.34 ia intended to bind
persons -- sven prosecutors bringing subseguent law
enforcament actions for uniquely public sanctions -- then the
proposal is a gubstantial deviation from sound public poliey in
California. public policy in this and other states hasg
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consistently treated law aenforcement actions distinctly from
Private damage actions precisely bacause the two actions serve
very different policy concerns.

This may be sean clearly by analogy. Prosecutions for grand
theft under Penal Code Section 484/487.1 merve differant purposes
(including deterrence and punishment) than actions by private

conversion. While individual private parties, as "victimg"® under
the California Congtitution (Art. I, sec. 28) and certain Penal
Code provisions, have a right to restitution for losses suffered
as a rasult of criminal activity, private attempts at that
regtitution are legally subordinate to the public enforcement.
action (and set-offs are pProvided for, see Penal Code Sections
1202.4(s) and (h)).

Criminal prosecutiones and judgments are never stayed or barred in
defarence to private civiil actions which might arise out of the
same facts. To do so0 would allow private litigants, acting for
their own interests, to determine when and how the People as a
whole should act in thair sovereign capacity to protect the
public. Only the soveraign is permitted to seek penalties such
as incarceration and fines, or here civil penalties under Section
17206. A private action for restitution and/or injunctive reliet
should not bar a public 1law enforcament action, espacially for
those public remedies {such as Section 17206 civil penalties and
public agency costs) which the private action cannot obtain.

However, there iz an overlap in the remedies of public and
Private actions undar Section 17200 as to injunctive and
restitutionary relief under Section 17203, Without unduly
interfaring with the unique progecutorial function, there should
ba a mcans of Providing finality and avoiding duplicative actions
with regard to those overlapping remedies.

Where one or more Private Ygeneral public* actions exist, thae
staff rightly suggests that one nust be selected and accorded
finality. And where a public enforcement action under Section
17200 has been brought and all appropriate remedies hava been
obtained, private defendants have a reasonable interest in
knowing that the matter ig likewise final.

To better serve all thege legitimate policies, we propoge the
attached amendments to current Section 385.34. Sub-paragraphs
{a) and (b) remain, but are clarified to apply as a bar only to
"any action brought by a Rrivate person on behalf of the gensral
public.” Thig providas £inality aes to "general public” private
claims =~ the Primary source of goncern for the Commiesion. (aAs
a footnote, you may also wish to change the word "damage® in sub-
paxagraph (b), as "damages," strictly speaking, are not
recoverable under sections 17200 or 17535 (

; (1992) 2 cal.4th 1254),)
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Howevar, in order to fairly address the "public/privatev finality
concern, we propose to add sub-paragraphs (¢) and {d). This
proposal provides that, where the Pecple have already acted, two
provisions apply to subsequant private "general public® actione:

* The defendant(s) have a complate defense to the
substantially similar Private action if the public judgment
obtained appropriate injunctive and other reliaf:

« A rebuttabla‘frosunption of the sufficiency of the publjc
judgment shall exist if go indicated by the court in the public
judgnment,

If the "general public" has already been well served by a public
enforcament action, a defendant should be able to agsert thig as
a4 coumplete defense to subsegquent redundant private actions.

Thus our proposil addresses both the “private/private® and the
"public/privatar redundancy scenarios, and avoidg problams
associated with combining the two issues in one provision.

%mm

The present proposal, at section 38%5.40, provides for a system
for establishing priority hetween public and private plaintiffs
in cases of "conflicting claima to represent the gsneral public.™
A presumption is provided in favor of the prosecutor, but thig
may ba rebutted on showing of a gpecified conflict of interest or
an inadequacy of "the resocurces and expertise” of the prosecutor.

Once again, the definition of "representative action" ig
important here. If thig Provision only applies to "general
public* actions, there will never he "conflicting claims to
rapresant the general pubiic® ag pProsecutors never bring actions
on that basis. But we assume thig Proposal was intended to
establish priority for a broader class of Section 17200 clains,
and the prasent draft Poses probleme for the law enforcement
community.

As discussed above, law enforcement actions brought in the name
of the People of the State of California (or those actiong
brought by any other state, or by the United States government),
do not trail or yield to private actions arising out of the same
conduct and evants. At most in california, private plaintifeg’
Tecoveries are off-get by restitution ordered, under the Panal
Code sections cited above,

This general primacy for law enforcement actions is grounded on
solid principles of public policy. The Attorney General and the
local District Attorneys are Congtitutional public ofticers,
elected and periodically evaluatad by all the citizenry, and
forbidden by law and ethics from personal pecuniary gain from
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their prosecutions. Private pPlaintiffs are expected to pursye
Buch private gain on behalf of their cliente and themselves, and
have no such system of democratic checks and balances.

This is not to say that it ig imposgibla for a public enforcement
official to act unwisely; rather, that there is an effective
system of checks to prevent such abuse. Importantly, there is no
evidence of such problems in Section 17200 enforcement. No cne
befors the Commission or elsewhere has been able to cite a case
of a bad faith public prosecutor intervening to forestall a good
faith private Section 17200 action. This is not marely a result
Of chance: The Attorney General would have to join in any such
bad faith action by a local prosecutor to give the matter
statewide effect; the inherent checks involvad in two elacteq
officials publicly betraying the interests of a large class of
voting consumers are obvious and effective.

The public has a right to have its business take precedence, It
does, for exampla, in the criminal enforcement process, and in
the allocation of criminal and civil Superior Courts. This
principlae should apply to consumer fraud matters as it does to
virtually all other such public/privata conflicts.

In addition, the current version of Section 385.40 might give
rise to serious practicality and enforceability problems. It is
possible that there is a separation of powers problem in allowing
a judicial branch of government teo bar the executive branch of
government from £iling or pursuing actions to enforce otherwise
valid state laws., aAnd the proposed sub-paragraph (b) (1) i=a
arguably duplicative of state law today (mgq

(1985} 39 Cal.sd 740  (prosecutors
already disqualified if conflict of interest axists).

But more troubling is the comparative resources/expertise process
in sub-paragraph (b)(2). This provision ig unprecedented in its
attempt to require a public prosecutor to justify that it is
competeant to enforce state law. It would Seem o invite strange
"law office quality pageants* where discovery as to resources and
expertise would take place and then rasource~intensive hearings :
on comparative superiority or adequacy would ansue.

Our alternative has already been reflectad in the present draft
at p.8, note 4. This proposal provides that in matters brougnt
by a private party acting for the "general public," the private
action shall be stayad, upon the prosecutor's application, until
the final judgment is reached in the public action. This
raflects the larger tradition in the Anglo-American legal system
of precedencs for iaw enforcement actions brought by alected
public representatives.
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Importantly, this is not a bar or estoppel provision, The
private action would proceed once the public judgment is entered.
our proposal simply says: "The public‘'s work cowes first; the

- private intereste may proceed thereafter." This sequence works
well in most other areas of public/private litigation: it is
unclear why we should deviate from that tradition here.

We invite your consideration of this proposal and welcome an
opportunity to continue to provide input into your analysis of
the important law enforcement statute. More detailed analysis of
these and related issues will be provided as you might wish.
Thank you once again for your consideration of our views.

Beast ragards, |

GIL GARCETTI

District Atto
BY@K/ %Oﬂ?ﬁd?ﬁg/
THOMAS A. PAPAGEORGE, Head Deputy

Consumer Protection Divigion

Chair, Legislative Subcommittee, CDAA
consumer Protection committee
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ATTACHMENT 1: PROPOSED AMENDMENTS

§383.10. Definitions

385.10. as used in this chapter:

(a) "Private plaintiff® means a person other than a public
. prosecutor,

(b) "Public prosecutor" means the Attorney General or
appropriate district attorney, county counsel, or city
prosecutor.

(c) "Reprasentative action” means an action that includes a
represantative cause of action. :

(@) "Representative causa of action” means a cause of action

on bshalf of the general public
under Section 17204 or 17535 of the Business and Professions

lz::.ac. Prerequisites for pleading representative cause of
action

385.20. (a) A privata plaintife may plead a representative
cause of action on behalf of the general public under Section
17204 or 17535 of the Busineass and Profassions Code only if the
requiraments of this chapter are satisfied.

(b) The private plaintiff shall separately state the
representative cause of action in the plead ngs, and shall
designate the cause of action as being brought "on behalf of the
general public* under Section 17204 or 17535 of the Businesg and
Profeassions Code, as applicable.

$385.26. Disclosure of similar cages lgain-t defendant

385.26. Promptly after a representative action is £iled, the
defendant shall disclose to the private plaintiff and to the
court any other cases panding in this state against the defendant
baged on substantially similar facts and theories of liability.

§385.28. Notice of terms of judgment

385.28. (a) At lease [45] days before entry of a judgment in

. » OF any modification of the judgment,

which is a final determination of the rspresentative cause of
action, the Plaintiff ghall give notice of the pr
terns of the judgment or modification, including all stipulations
and agsociated agreements between the parties, together with
notice of the time and place set for agreements betwean the
parties, together with notice of the time and place set for the
bearing on entry of the judgment or modification, to all of the
following: :

(1) Other parties with casas pending against the defendant
based on substantially similar facts and theories of liability.
{2} The Attorney General for publication in the register of

rspregentative actions under Government Coda Section 12660.

8
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[(3) Any regulatory agency with jurisdiction over the defendant
relevant to the allagations in the pleadings. ]

{b) A person given notice under subdivision (a) or any other
interested person may apply to the court for leave to intervene
in the hearing provided by Section 385.30. Nothing in this
subdivision limits any other right a person may have to intervene
in the action.

§385.34. Binding effaect of Tapresentative action

385.34., (a) Except as otherwise provided in subdivision (b),
the determination of a representative cause of action on behalf
of the general public in a judgment approved by the court
pursuant to Section 385.30 in binding and conclusive en—aild

(b) A person who commences an action based on damage to the
person individually, as distinguished from a cause of action in a
representative capacity is not bound by the judgment on the
represantative cause of action except that any monetary recovery
awarded to the person individually shall be reduced by the amount
of any monetary recovery the person received as a result of the
representative action.

(¢) It shall be a complete defense to a representative action
brought by a private party that a final judgment in an action
brought by a law enforcement agency was entered in another action
involving substantially simllar allaged facts and that the
Judgment provided an injunction sufficient in scope to protect
the public from the recurrence of the alleged violations of law
and any additional equitable reljef or othar orders reasonably
necessary under the facts and circumstances to redraess the
alleged violations of law. : '

(d) A rebuttable presumption exigts that a judgment obtained by
a law enforcement agency provides the ralief degcribed in
subdivision (¢) if the court so indicated in the judgment. The
law enforcement agency and its maembers may not inveluntarily be
called as witnessee or subject to Title 3 {(commencing with
Section 1985) of Part 4 of the Code of Civil Procedure in any
proceeding to contest the Presumption established by this
subdivision,

§385.42. Attorney's fees '
385.42 (a) In addaition to any other applicable factors, any
award of attorney's fees in a representative action shall be
based on the work performed, the risk involved, and a
consideration of benafit conferred on the general public,

el e ner oo e e e Preforanas over—a—p:
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sntiipled-so—costa—and-nttomeylea—feeg—pursuant—te-Section—106215
of—otirer—applieable—liawr

(b) Timely notice by the attorney for the private plaintiff of
a planned or filed representative action and—essistence—to-the
‘ shall ba relevant in meeting the raquirement of
beneficial contribution under Section 1021.5. Where beneficial
contribution has occurred, tha private plaintiff need not have

been the successful party in order to qualify for an attorney fee
avard under Section 1021.5.

10
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September 26, 1995

Mr. Nathaniel Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2

Palo Alto, CA 94303-4739

Re: Unfair Competition Study B-700
Dear Mr. Sterling:

Thank you for sending me a copy of the latest draft of the proposed
statute concerning unfair competition litigation. Will Stern and I have
reviewed it and have the following comments:

1. The draft is a great improvement over prior proposals. The idea
of splitting res judicata effects as to the general public from those affecting the
right to individual recovery is a good, innovative solution to a difficult prob-
lem. '

2. Proposed section 385.22 needs further definition of “adequate
legal representative” and “conflict of interest.” Neither term has a self-evi-
dent meaning, and courts will need to know what they are supposed to be
looking for in determining whether the action can proceed on behalf of the
general public.

a. “Adequate legal representative” might be defined as being
the same standard applied to determine whether a plaintiff can ade-
quately represent the class, or it might be defined as showing sufficient
knowledge, experience, resources and ability to prosecute the case
vigorously on behalf of the class.

b. “Conflict of interest” will probably be much harder to
define. But definition of that term is crucial because so many different
notions of “conflict of interest” are used by lay people as well as lawyers

11
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and judges. At the Law Revision Commission meeting I attended, Pro-
fessor Fellmeth, I believe, suggested that a plaintiff would have a
“conflict of interest” if the plaintiff pursued substantial causes of action
on his or her own behalf as well as the 17200 claim on behalf of the
general public. If that notion is correct, it certainly should be explained
in the statutory language, since I do not believe many lawyers or judges
would reach that conclusion just from the words “conflict of interest.”
Is a “conflict of interest” raised when the plaintiff has a significant
personal financial stake in the outcome of the litigation, so that the
plaintiff might be willing to bargain away the public’s right for his or
her personal gain? Does an organization like Consumers Union have
a “conflict of interest” because it pursues goals that are broader than
and perhaps different from simple success in the litigation so that it
might be willing to settle a case to advance those goals at the expense of
greater restitution or other relief in the case itself?

C. Should a court allow discovery regarding “adequate legal
representative” and “conflict of interest” before making its determina-
tion?

d. The proposed statute should also address what effect the
filing or “certification” of a representative action has on the statute of
limitations for individual suits for damages. Under section 385.34(b),
individual actions would not be barred by res judicata, but they might
be barred by the statute of limitations if not filed while the representa-
tive action was pending. Perhaps, the statute of limitations should be
stayed pending resolution of the representative action by analogy to the
similar tolling of the statute of limitations for class members under
certain circumstances. (See Becker v. McMillan Construction Co. (1991)
226 Cal. App.3d 1493.)

3. Proposed section 385.22 should also specify that when a court
determines that a case cannot be maintained on behalf of the general public,
the action is no longer a “representative action” for purposes of the remain-
der of the proposed new statute so that the notice and settlement provisions
no longer apply. Alternatively, the definition of “representative action” in
section 385.10 could be changed to exclude actions in which a determination
has been made that the action cannot be brought on behalf of the general
public.
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4. Some thought should be given, and some language should be
added, to specify the manner of appellate review of the determination that an
action can or cannot be maintained on behalf of the general public. Is a de-
termination that the action cannot be maintained on behalf of the general
public to be treated as a “death knell” order, thus being immediately appeal-
able as an order denying class certification? Or is the determination review-
able only by a petition for extraordinary writ prior to entry of final judgment?
Or is some other review pattern desirable?

5. The statute should also specify whether the plaintiff will be
allowed to obtain any ruling involving the merits (such as summary judg-
ment or preliminary injunction) before obtaining a determination as to
whether the action may be maintained on behalf of the general public.
Generally, in class actions, certification must precede any ruling on the merits
to avoid the problems of one-way intervention. (See Home Sav. & Loan
Assn. v. Superior Court (1975) 54 Cal.App.3d 208; Home Sav. & Loan Assn. v
Superior Court (1974) 42 Cal.App.3d 1006.) For the same reason, the same rule
should be adopted by statute for actions on behalf of the general public. There
also should be some coordination of ﬂ'llS concept with section 385.32 regard-
ing preliminary injunctions.

6. Some thought should be given to coordinating the notice provi-
sions of section 385.24 with notice requirements of other statutes that might
govern claims a plaintiff would join with a 17200 claim in a single suit. For.
example, Proposition 65 requires pre-suit notice. When there are two notice
requirements for two different claims in a complaint, must the plaintiff give
two notices? Or will only one suffice?

7. Public prosecutors should be required to file a similar notice
with the Attorney General so that private citizens will be notified of such
suits. This will serve two important functions: First, it will tend to discour-
age duplicate filings of actions by private plaintiffs on behalf of the general
public. Duplicate private suits may be eliminated later under section 385.40,
but only after considerable expense to both sides, an expense that could be
eliminated by simply requiring public notice of the public suit. Second, public
notice will allow those affected by the alleged practice to monitor the public
suit so as to preserve their rights against possible prejudice by a settlement
benefiting the public prosecutor at the individual victim’s expense, as in
People v. Superior Court {Good) (1976) 17 Cal.3d 732.
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8. Sections 385.28 and 385.30 (requiring public notice and findings
before entry of judgment in a representative action) should be amended to
make it clear that they apply only to judgments to be entered pursuant to
settlement or voluntary dismissal. If the case goes to trial, public notice and
findings are not needed to protect the public interest, and giving notice would
serve no purpose since public comments post-trial would not change the
judgment which the court has determined to enter, based on the law and facts
adduced at trial.

9. Sections 385.28 and 385.30 should apply to 17200 actions brought
by public prosecutors as well as to private representative actions. As People v.
Superior Court (Good) (1976) 17 Cal.3d 732 illustrates, public prosecutors have
their own agendas and interests that are not always the same as those of the
victims of an unfair practice. The “county bounty” in particular gives public
prosecutors an incentive to require the wrongdoer to pay the public treasury
rather than victims. The notice and findings requirements of these sections
would go a long way to assuring that the public prosecutor is properly looking
out for the victims as well.

10.  Under section 385.34(b), an individual would not be bound by
the results of the representative action in seeking damages on his or her own
behalf. By the same token, the individual should not be able to claim the
benefits of collateral estoppel based on the results of the representative action.
In the same way, persons who opt out of a class action are not bound by the
judgment in the class action but cannot claim the benefits of collateral estop-
pel based on the class action judgment. (E.g., Premier Elec. Constr. Co. v.
National Elec. Contractors Assn. (7th Cir. 1987) 814 F.2d 358.) The statute
should expressly adopt this rule for representative actions to even the playing
field.

11, Section 385.36 cught to be dropped. If the defendant wishes to
bind individuals so that they cannot later file individual suits for damages,
the law already provides a perfectly well understood and available means of
doing so: a true class action. Rather than inventing a whole new scheme
with new problems, the statute should simply allow the defendant to rely on
the existing available remedy. If the plaintiff won’t agree to joining a harmed
plaintiff and getting a class certified, then there will be no settlement or the
settlement terms will have to be modified.

12, 1think section 385.40 unduly favors public prosecutors. It will be
virtually impossible for a private plaintiff to make the showing required by
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that section particularly since most of the facts (such as what resources and
expertise the public prosecutor has) are solely within the public prosecutor’s

- knowledge. Or is the private plaintiff able to conduct discovery as to those
facts? Once again, “conflict of interest” requires definition. Is the “county
bounty” a “conflict of interest”?

_ 13.  Section 385.42 should be redrafted to match Code of Civil Proce-
dure section 1021.5 better. Section 1021.5 does not mention either “successful
party” or “beneficial contribution” both of which are used in section 385.42(c).
If private attorney general fees can be paid to private parties who are not
“successful,” is there any restriction on when fees can be awarded, or is the
court free to award fees whenever it finds the private plaintiff has contributed
something to the public suit? I think some greater hurdle to fee awards
should be erected.

Sincerely yours,

T e
J CI« L { k_/ -, .,L f ———
Jan T. Chilton

PS.  After I prepared this letter, I received a copy .of the letter submitted on
this proposal by Gail Hillebrand of Consumers Union. Much she has to say is
helpful and constructive. Her suggestion that the Commission delete the sec-
tions regarding res judicata effect is not. Deleting the res judicata sections
would gut the proposed legislation of its principal benefit, leaving unsolved
the principal problem which was identified in Professor Fellmeth's study and
which the legislation was intended to address. Mootness would not bar a
second suit, as Ms. Hillebrand suggests, unless all available relief had been
granted in the first suit, something that will not occur if the first suit is set-
tled. Nor will the proposed legislation’s limited stay of private representative
actions help; it will only postpone the problem, and then only when the
“first” suit is brought by a public prosecutor rather than another private plain-
tiff.
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Re: B& P 17200 & 17500 Revisions
Dear Commissioners:

I'have worked as a DA consumer fraud prosecutor for four vears and a private
attorney general on 17200 issues for 15 years, Please consider the following comments in
connection with the proposed changes in the unfair business practice laws.

COMMENTS ON STAFF DRAFT UNFAIR COMPETITION LITIGATION 9/8/95
Section 385.40 - Civil Penalties Distinguish Public From Private Prosecutor

Unmentioned in Memorandum 95-43 is probably the kev to the difference in roles
of the public and private prosecutors from a practical standpoint: the public prosecutor can
get penalties which go into the public coffers; the private prosecutor ¢an only get
restitution. Both, of course, can get an injunction. The public prosecutor has an inherent
conflict between an interest in putting money in the public coffers, which pays staff
salaries, and restitution to the public. The cable television settiement in San Diego earlier
this vear, with which Bob Fellmeth was involved, is a good example of this conflict. The
DA settlement money went into the county coffers and heiped public schools. [ don’t
think there was any restitution to the public. A class action is pending on the damages
issue, but the DA certainly was not looking primarily for restitution to the public.

With this conflict in mind, when separate actions are filed the public prosecutor
might be presumed to be the better representative with respect fo injunctive relief in ail
cases and with respect to restitution relief in those cases where the public prosecutor does
not seek a civil penalty. If the public prosecutor seeks a civil penalty, the private
prosecutor should be presumed to be the better representative on the restitution issue. The
cases should be coordinated with the private plaintiff’s interest limited to the restitution
issue rather than having the private case stayed. :

The requirement that the public prosecutor is required to have a substantial conlict
of interest is impossible to meet unless a provision is added that such conflict is presumed
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to exist in any case where the public prosecutor seeks civil penalties tor itself and
restitution for the general public.

385.28 Notice of Terms of Judgment & 385.30 Findings Required

These provisions may not be a bad idea for a big case. but not all 17200 cases
warrant such a cumbersome procedure. For example, [ have just settled a small 17200
case against a Marin County title company involving a practice that went on for about a
vear ending in 1989. We have agreed to prospective relief of lowering fees tor the title
company’s customers and attorney fees. which probably will be in the neighborhood of
$30.000. The statute has run on other similar claims and if I thought there was enough
money to be gained in restitution I would go to the trouble of doing it mvself. These
procedures in such a case would just be a big waste of time and moneyv.

The procedures in these sections should be optional when one of the parties wanfs
the preclusive effect thev provide for. If the attorney general is given a copy of the
complaint in the first place. then it could also mandate that these procedures be fotlowed
by motion. Making this procedure mandatorv will just muck up the svstem without
serving much purpose.

If notice is going to have to be given to regulatory agencies. defendant shouid be
required to tell plaintiff which agencies regulate it.

385.26 Disclosure of Similar Cases Against Defendant

The way this is worded it does not provide the plaintiff with the information
needed to meet the hearing notice requirements, even if the defendant complies. The
defect in the wording is that the defendant is required to tell the new plaintiff about the old
case, but is not required to tell the o/d plaintiff about the new one. When it comes time for
the 385.28 and 385.30 notices, then, the plaintiff does not know about cases filed after the
case giving notice was filed but before the notice goes out.

At the end of 385.2 language such as “and the dzfendant shall thereafier give

notice to the plaintiff of any case filed for which defendant is required fo give notice
pursuant to this section of the pendency of this action™ needs to be added.
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385.22 Adequate Legal Representation

The statute does not define how the attorney becomes an “adequate lzgal
representative.” If the idea is to have the plaintiff's attonev meet the same requirements
as if it was class action, why not just sav so? There is plenty of law on that standard and
no need to start a whole new bunch of cases on whatever is meant by this language.

385.34 Binding Effect of Representative Action

Unless the stay provisions of DA actions is changed as suggested above. this
saction can be dangerous. The DA action might give nothing to the class but still preclude
any recovery on their behalf. In most such cases it is essentiallv impossible for individual
members of the public to prosecute individual actions, so the ability to do so is
meaningless. At a minimum this section should only apply to DA cases when there has
been an order of restitution and the court has made a finding that a private action seeking
damages and restitution would likelv not have obtained more restitution damages for the
class than the DA case. '

12660 Establishment of representative action register

This is not a bad idea, if it is really kept up and provides meaningful information. 1
was involved in a statewide effort in the late 70’s to have a computerized database of
compiaints. but we found that it was not realiv a useful idea because prosecutors did not
make use of the information. I suspect that the AG won't really pav much attention to
such a register and it will founder. Maybe a limitation such as only actions that affect
persons in at least three counties and 10,000 people or something would limit the list to
cases that people reaily cared about.

I have a prior commitment at 2:00 PM but will attempt to appear at vour meeting
on Thursday the 28" by 3:00 PM in the hope vou are still considering this matter. Thank
vou for vour consideration of my thoughts.

Very truly vours,

S. Chandier Visher
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